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THE MAILING DATE OF THIS COMMUNICATION. 
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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued exannination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued exannination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
December 4, 2006 has been entered. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 1, 7, 13, 19, and 29 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bournas (US Patent 6,201,791) in view of Zerlan (US Patent 
7,010,295 B1) and Beigi et al (US Patent 6,363 056 B1). 

Regarding to claims 1, 7, 13, and 19, Bournas discloses an apparatus for 
measuring the performance of a scalable network (fig. 1) comprising means 1 12 for 
preparing the network for testing (fig. 5 col. 6 lines 3-10); means for establishing an IP 
routing path 102/106 for a session to be tested (fig. 1 col. 3 lines 38-49); means 1 14 for 
sending a constant stream of packets to a client node 108 (fig. 5 col. 6 lines 13-15; 
noted the N packets are sent in a loop in an immediate succession, and thus the 
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packets are sent in constant stream); and means 1 16 for counting said received packets 
(fig. 5 and 8 col. 6 lines 15-26); and establishing a peak performance rate (optimal 
window size) as the highest rate with no packet dropout (fig. 6 col. 7 lines 41-46; noted 
the optimal window size (rate) is calculated once all ACKs for test packets are received, 
and thus the optimal window size is calculated with no packet loss). 

Bournas fails to teach for the routing path is a static IP route. 

However, Zerlan discloses a method and system for testing various elements in a 
communications network using static IP route (fig. 5 col. 7 lines 24-27). 

Thus, it would have been obvious to a person of ordinary skill in the art, at the 
time of the invention, to arrange for testing of communications network using static IP 
route as taught by Zerlan in Bournas's system since such static IP route cost less to 
implement and offers more enhanced security than dynamic route. 

Bournas and Zerlan together fail to teach for the counting packet unit is located 
at the receiving end device. 

However, Begei discloses a method and apparatus for monitoring network 
performance using a packet counter arrange at an egress router 1 1 1 (fig. 1 col. 6 lines 
4-13). 

Thus, it would have been obvious to a person of ordinary skill in the art to employ 
a packet counter located at the egress router as taught by Begei in Bournas and 
Zerlan's system for a comparison between the number of packets sent to the number of 
packets received. The motivation to do so would have been to determine the network 
characteristic between two end-points. 
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Regarding to claim 29, Bournas discloses the packet generator 14 is configured 
to perform testing using software 116 (fig. 1 col. 3 lines 61-64). 

4. Claims 5, 6, 1 1 , 1 2, 1 7, 1 8, 20, 21 , and 25-28 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Bournas, Zerlan, and Begei in view of Beverly, IV 
(U.S. Patent 6,732,182 81). 

Regarding to claims 5, 6, 11, 12, 17, 18, 20, 21, and 25-28, Bournas, Zerlan, and 
Begei disclose all the limitations with respect to claims 1,7, 13, and 1 9 except for the 
constant stream of packets are sent over an OC-3 or OC-12 level networks. However, 
Beverly discloses a system for generating a packet loss report, wherein test packets are 
sends over an OC-3 or OC-12 level (col. 4 lines 21-26) via Ethernet pathways 224-228 
(fig. 2 col. 6 lines 16-20). Thus, it would have been obvious to a person of ordinary skill 
in the art to employ a transmission of test packets over OC-3 and OC-12 network via 
Ethernet pathways as taught by Beverly in Bournas, Zerlan, and Begei's system for 
measuring the performance of high speed networks, such as SONET or SDH. 

5. Claim 30 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Bournas, Zerlan, and Begei in view of Dawson (US Patent 6625,764 B1). 

Regarding to claim 30, Bournas, Zerlan, and Begei disclose all the limitations 
with respect to claim 19, except for a test configuration file is download from a TFTP 
server. However, Dawson discloses a system under testing using a download CRC 
calculation from a TFTP server 30 (fig. 1 col. 5 lines 6-17). Thus, it would have been 
obvious to a person of ordinary skill in the art to employ a CRC calculation value 
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download from a server as taught by Dawson in Bournas, Zerlan, and Begei's system 
ensure the system under test functions properly. 



6. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Due T. Duong whose telephone number is 571-272- 
3122. The examiner can normally be reached on.M-F (9:00 AM-6:00 PM). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Huy D. Vu can be reached on 571-272-3155. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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